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Introduction / Definition:  

Self-determination has two aspects, internal and external. Internal self-
determination is the right of the people of a state to govern themselves without 
outside interference. External self-determination is the right of peoples to 
determine their own political status and to be free of alien domination, including 
formation of their own independent state. However, independence is not the only 
possible outcome of an exercise of self-determination. 

In international law, the right of self-determination that became recognized in the 
1960s was interpreted as the right of all colonial territories to become 
independent or to adopt any other status they freely chose. Ethnic or other 
distinct groups within colonies did not have a right to separate themselves from 
the "people" of the territory as a whole. Today, the right of groups to govern 
themselves is increasingly intertwined with human rights norms, in particular the 
rights of minorities and indigenous peoples. While no right to secession has yet 
been recognized under international law, it is possible that such a right may be 
accepted in the future as an exceptional measure, if a distinct group of people is 
systematically denied the right to participate in the government of the state or if 
individuals within such a group suffer systematic and gross violations of human 
rights that make their participation in that state impossible. 

Historical Evolution:  

Other entries in this Encyclopedia trace the political development of the concept 
of self-determination and related issues. This short essay is confined to a 
discussion of attempts to define this elusive phrase in legal terms, through 
international treaties and other texts. Those looking for "the" definition of self-
determination will be disappointed, for many of the texts are deliberately 
ambiguous or even contradictory. Nonetheless, we must ultimately try to 
articulate the international norm of self-determination in terms that are sufficiently 
precise so that it continues to be relevant in the post-colonial era. 

One of the earliest proponents of a right to self-determination was U.S. President 
Woodrow Wilson. A month after his famous "Fourteen Points" speech to the U.S. 
Congress in January 1918 (in which the term "self-determination" does not 
appear), he proclaimed: 

"Self-determination" is not a mere phrase. It is an imperative principle of action, 
which statesmen will henceforth ignore at their peril....[1] 

Despite Wilson's injunction, attempts to turn self-determination from a "mere 
phrase" into a binding norm did not occur for over 40 years, following the deaths 
of tens of millions in two major wars. While the Covenant of the League of 
Nations did indirectly address the principle of self-determination (without using 
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the word) in the system of mandates that it established, identification of the 
mandates and implementation of the system was wholly dependent on politics, 
not law.[2] In most of the territorial adjustments that followed the end of World 
War I, winners and losers were determined by the political calculations and 
perceived needs of the Great Powers rather than on the basis of which groups 
had the strongest claims to self-determination. 

The scope of the principle of self-determination was analyzed by two groups of 
international experts appointed by the League of Nations to examine the case of 
the Åland Islands, a culturally and linguistically Swedish territory that wished to 
reunite with its cultural motherland, Sweden, rather than remain part of the new 
Finnish state, which became independent of the Russian Empire in December 
1917. 

The first body of experts was clear that self-determination had not obtained the 
status of international law. It observed that 

[a]lthough the principle of self-determination of peoples plays an important part in 
modern political thought, especially since the Great War, it must be pointed out 
that there is no mention of it in the covenant of the League of Nations. The 
recognition of this principle in a certain number of international treaties cannot be 
considered as sufficient to put it upon the same footing as a positive rule of the 
Law of Nations.[3] 

The second group of experts reached a similar conclusion as to the scope of self-
determination, which it termed "a principle of justice and of liberty, expressed by 
a vague and general formula which has given rise to the most varied 
interpretations and differences of opinion."[4] 

To concede to minorities, either of language or religion, or to any fractions of a 
population the right of withdrawing from the community to which they belong, 
because it is their wish or their good pleasure, would be to destroy order and 
stability within States and to inaugurate anarchy in international life; it would be to 
uphold a theory incompatible with the very idea of the State as a territorial and 
political unity.[5] 

However, this commission did suggest that, at least under extreme oppression, a 
kind of self-determination by Åland citizens might be possible "as an altogether 
exceptional solution, a last resort when the State lacks either the will or the 
power to enact and apply just and effective guarantees."[6] 

The "principle" of self-determination is mentioned only twice in the Charter of the 
United Nations, both times in the context of developing "friendly relations among 
nations" and in conjunction with the principle of "equal rights... of peoples."[7] 
The reference to "peoples" clearly encompasses groups beyond states and 
includes at least non-self-governing territories "whose peoples have not yet 
attained a full measure of self-government."[8] 



As decolonization progressed, however, the vague "principle" of self-
determination found in the Charter soon evolved into a "right" to self-
determination. This evolution culminated in the decade between 1960 and 1970, 
when the great majority of former colonies became independent. The first notable 
text, the Declaration on the Granting of Independence to Colonial Countries and 
Peoples ("Declaration on Colonial Independence"), was adopted by the UN 
General Assembly in 1960.[9] Premised, inter alia, on the need for stability, 
peace, and respect for human rights, the Declaration on Colonial Independence 
"[s]olemnly proclaims the necessity of bringing to a speedy and unconditional 
end colonialism in all its forms and manifestations" and declares that "[a]ll 
peoples have the right to self-determination; by virtue of that right they freely 
determine their political status and freely pursue their economic, social and 
cultural development." It further declares that "[i]nadequacy of political, 
economic, social or educational preparedness should never serve as a pretext 
for delaying independence." 

Paragraph 6 of the declaration sets forth another fundamental principle, without 
which one almost never finds a UN reference to self-determination: "Any attempt 
aimed at the partial or total disruption of the national unity and the territorial 
integrity of a country is incompatible with the purposes and principles of the 
Charter of the United Nations." The final paragraph reiterates "the sovereign 
rights of all peoples and their territorial integrity." 

While the thrust of the resolution may be clear -- all colonial territories have the 
right to independence -- a closer reading reveals a host of uncertainties. 

First, although the title of the resolution refers only to "colonial" countries and 
peoples, operative paragraph 2 refers expansively to the right of "[a]ll peoples" to 
self-determination. Operative paragraph 5 goes even farther, in its call for the 
transfer of all powers to trust and non-self-governing territories "or all other 
territories which have not yet attained independence." Are peoples to be equated 
with territories, as suggested by the final paragraph? Are there self-governing 
territories that are nonetheless entitled to independence? What is "alien" 
subjugation: subjugation by non-citizens? foreigners? a group ethnically distinct 
from the group being "subjugated"? Is subjugation permissible so long as it is not 
by aliens? 

The answers to some of these questions might be sought in General Assembly 
resolution 1541, which was adopted the day after the Declaration on Colonial 
Independence.[10] Resolution 1541 sets forth a list of principles to guide states in 
determining whether they should transmit information under article 73e of the 
Charter on "non-self-governing" territories; in effect, it defines at least one of the 
categories of peoples entitled to self-determination. The resolution first notes that 
Chapter XI of the Charter is applicable "to territories which were then [in 1945] 
known as the colonial type" and that the obligation to report continues until "a 
territory and its peoples attain a full measure of self-government."[11] Principle IV 
states, “Prima facie there is an obligation to transmit information in respect of a 
territory which is geographically separate and is distinct ethnically and/or 



culturally from the country administering it”, and Principle V mentions a number 
of other factors. There is no mention of the right of self-determination, nor is there 
any reference to the Declaration on Colonial Independence adopted only a day 
before. 

The remaining principles concern territories, not peoples, and the quotation 
immediately above clearly suggests that a single territory can be home to many 
peoples, implicitly rejecting any separate right to self-determination for peoples 
within existing colonial territories. Ethnic difference between a colony and its 
metropolitan state is relevant, however, as one of the factors to be weighed in 
determining whether that colony is non-self-governing.[12] 

Self-determination was addressed, if not necessarily clarified, ten years later in 
the Declaration on Principles of International Law concerning Friendly Relations 
and Co-operation among States in accordance with the Charter of the United 
Nations ("Declaration on Friendly Relations").[13] This declaration is believed by 
many legal commentators to reflect customary international law, and it remains 
the most authoritative statement on the meaning of self-determination. 

The Declaration on Friendly Relations reiterates that "all peoples" have the right 
to self-determination and identifies two purposes which will achieved by its 
realization: 1) promoting friendly relations and co-operation among States and 2) 
bringing a speedy end to colonialism. No definition of peoples is offered, and 
neither of the purposes suggests that one of the goals of self-determination is to 
provide every ethnically distinct people with a state. The resolution reaffirms that 
self-determination may be achieved through independence, free association, or 
integration, as well as through "the emergence into any other political status 
freely determined by a people." 

The principle of territorial integrity or political unity would seem to be superior to 
that of self-determination, since "[n]othing in the foregoing paragraphs" shall be 
construed to authorize or encourage "any action" which would impair this 
principle. However, this restriction applies only to those states which conduct 
themselves "in compliance with the principle of equal rights and self-
determination of peoples as described above and thus possessed of a 
government representing the whole people belonging to the territory without 
distinction as to race, creed or colour." (emphasis added) The requirement of 
representativeness suggests internal democracy, but it cannot mean that the only 
government that can be deemed "representative" is one which specifically 
recognizes all of the various ethnic, religious, linguistic, and other communities 
within a state. A more persuasive interpretation, which would be consistent with 
the concerns of most UN member states when the declaration was adopted in 
1970, is that a state will not be considered to be representative if it formally 
excludes a particular group from participation in the political process, based on 
that group's race, creed, or color; the paradigm at the time was apartheid in 
South Africa, which was a major international concern until the transition to 
majority rule in the mid-1990s. The mere fact that a democratic, non-
discriminatory voting system results in the domination of political life by an ethnic 



majority in a particular state does not necessarily mean that the state is 
unrepresentative within the terms of the Declaration on Friendly Relations, 
although it may violate subsequent norms of minority rights that have been 
proclaimed, beginning in the 1990s.[14] For example, the Indo-Pakistan war 
which led to the independence of Bangladesh broke out only two months after 
the adoption of the Declaration on Friendly Relations, but the vast majority of UN 
members did not consider that Pakistan's treatment of East Pakistan/Bangladesh 
fell within the proscriptions of the cited paragraph; thus, Bangladesh was deemed 
not to have a right to self-determination as it was defined in the Friendly 
Relations Declaration. 

In between its adoption of these two declarations, the General Assembly 
concluded its work on two major human rights conventions, the Covenant on 
Economic, Social, and Cultural Rights and the Covenant on Civil and Political 
Rights [CCPR]. Both entered into force in 1976 and now have more than 160 
state parties. While most of the debates on the texts of the new covenants 
occurred in the UN Commission on Human Rights, the General Assembly itself 
directed[15] that an identical first article be included in each of the covenants: 

Article 1 
i) All peoples have the right of self-determination. By virtue of the right they freely 
determine their political status and freely pursue their economic, social and 
cultural development. 

ii) All peoples may, for their own ends, freely dispose of their natural wealth and 
resources without prejudice to any obligations arising out of international 
economic cooperation, based upon the principle of mutual benefit, and 
international law. In no case may a people be deprived of its own means of 
subsistence. 

iii) The States Parties to the present Covenant, including those having 
responsibility for the administration of Non?Self?Governing and Trust Territories, 
shall promote the realization of the right of self?determination, and shall respect 
that right, in conformity with the provisions of the Charter of the United Nations. 

The relatively straightforward language of the first paragraph, in particular, is 
commonly cited as evidence of the universality of the right to self-determination, 
although its formulation does little to make the scope of the right more precise. 
Nevertheless, both the reference to "all" peoples and the fact that the article is 
found in human rights treaties intended to have universal applicability suggest a 
scope beyond that of decolonization. 

The Human Rights Committee, the body of experts created to oversee 
implementation of the CCPR, adopted a "General Comment" on article 1 in 1984, 
but the eight-paragraph document does little more than restate the text of the 
covenant.[16] The committee created to oversee the Convention on the 
Elimination of All Forms of Racial Discrimination adopted an equally short but 
somewhat more substantive General Comment in 1996.[17] The committee 



recalled that self-determination had both internal and external aspects but 
emphasized that none of its actions should be construed as being inconsistent 
with the principles of territorial integrity and national unity.[18] "In the view of the 
Committee, international law has not recognized a general right of peoples 
unilaterally to declare secession from a State."[19] Neither committee attempted 
to define "peoples" or otherwise address the definitional difficulties inherent in the 
right of self-determination as it has been articulated by the United Nations. 

In 1975, the International Court of Justice was presented with a limited 
opportunity to address more fully the content of the right or principle of self-
determination, in the context of competing claims to the colony of the Spanish 
Sahara. The Court was not called upon to determine the actual content of self-
determination (which it refers to variously as a "principle" and a "right”), however, 
and it simply defined the principle as "the need to pay regard to the freely 
expressed will of peoples."[20] 

At the regional level, the Helsinki Final Act, adopted by the Conference on 
Security and Cooperation in Europe in 1975, was a significant political agreement 
on a broad range of issues of concern to the Soviet Union, eastern and western 
Europe, Canada, and the United States.[21] Among the "Principles Guiding 
Relations between Participating States" was respect for the "equal rights and 
self-determination of peoples." Principle VIII states: 

By virtue of the principle of equal rights and self-determination of peoples, all 
peoples always have the right, in full freedom, to determine, when and as they 
wish, their internal and external political status, without external interference, and 
to pursue as they wish their political, economic, social and cultural 
development.[22] 

The reference to "all" peoples "always" having the right to determine their internal 
and external political status goes beyond the more terse formulation found in the 
covenants on human rights, but an expansive interpretation of this formulation is 
difficult to square with the principles of the inviolability of frontiers (Principle III) 
and the territorial integrity of states (Principle IV), which are also proclaimed in 
the Helsinki Final Act. Given the reality of Soviet domination of Eastern Europe 
until the late 1980s, the 1975 Helsinki formulation is more properly seen as 
reaffirming the right of the people of a state to be free from external influence in 
choosing its own form of government. In any event, commitments by states in the 
CSCE process were clearly meant to be political only, and neither the 1975 
Helsinki Final Act nor subsequent CSCE/OSCE documents are legally binding 
treaties. 

In Africa, where decolonization obviously was a paramount concern for decades, 
it is the principle of territorial integrity that has been supreme in practice. In 1964, 
at the second Assembly of Heads of State and Government, the Organization of 
African Unity (with the notable exception of Somalia, which had irredentist claims 
against Ethiopia and Tanzania) decided to accept the existing colonial frontiers 
as definitive.[23] The confusion between Africa's commitment to the self-



determination of peoples and the territorial integrity of states was noted by the 
International Court of Justice in the Frontier Dispute (Burkina Faso/Mali) case, 
where it concluded: 

At first sight this principle of uti possidetis juris or the inviolability of colonial 
frontiers conflicts outright with another one, the right of peoples to self-
determination. In fact, however, the maintenance of the territorial status quo in 
Africa is often seen as the wisest course, to preserve what has been achieved by 
peoples who have struggled for their independence, and to avoid a disruption 
which would deprive the continent of gains achieved by much sacrifice. The 
essential requirement of stability in order to survive, to develop and gradually to 
consolidate their independence in all fields, has induced African States 
judiciously to consent to the respecting of colonial frontiers, and to take account 
of it in the interpretation of the principle of self-determination of peoples.[24] 

The African Charter on Human and People's Rights,[25] which was adopted in 
1981, also contains an article that addresses self-determination, but it does little 
more than repeat earlier formulations, with all their ambiguities. 

Article 20 
1. All peoples shall have the right to existence. They shall have the 
unquestionable and inalienable right to self-determination. They shall freely 
determine their political status and shall pursue their economic and social 
development according to the policy they have freely chosen. 

2. Colonized or oppressed peoples shall have the right to free themselves from 
the bonds of domination by resorting to any means recognized by the 
international community. 

3. All peoples shall have the right to the assistance of the States Parties to the 
present Charter in their liberation struggle against foreign domination, be it 
political, economic or cultural. 

Again, given both the history and subsequent practice of African states in 
rejecting any right to secession from existing states, this article is best 
understood as reflecting the right of a state to be free from outside interference, 
rather than as an ethnically specific right for a group to choose its own political 
status. 

[1] 56 Congressional Record at 8671 (Feb. 11, 1918). 

[2] See generally Quincy Wright, Mandates under the League of Nations 
(Chicago: Univ. of Chicago Press, 1930); R.N. Chowdhuri, International 
Mandates and Trusteeship Systems: A Comparative Study (The Hague: Martinus 
Nijhoff, 1955). 

[3] Report of the International Committee of Jurists entrusted by the Council of 
the League of Nations with the task of giving an advisory opinion upon the legal 



aspects of the Aaland Islands question, League of Nations Off. J., Spec. Supp. 
No. 3 (Oct. 1920) at 5. 

[4] The Aaland Islands Question, Report presented to the Council of the League 
by the Commission of Rapporteurs, League of Nations Doc. B.7.21/68/106 
(1921) at 27. 

[5] Id. at 28. 

[6] Id. 

[7] United Nations Charter, arts. 1(2), 55. Curiously, however, the French text of 
the Charter does refer to respect for the "right" of self-determination, the "principe 
de l'égalité de droits des peuples et leur droit à disposer d'eux-mêmes" (literally, 
the "principle of equality of the rights of peoples and their right to dispose of 
themselves"). 

[8] UN Charter, art. 73. 

[9] UN G.A. Res. 1514 (14 Dec. 1960). 

[10] UN G.A. Res. 1541 (XV) (20 Dec. 1960). 

[11] Id., Principles I and II. 

[12] Id., Principle IV. 

[13] UN G.A. Res. 2625, Annex (24 Oct. 1970). 

[14] See, e.g., Document of the Copenhagen Meeting of the Conference on the 
Human Dimension of the CSCE, adopted 29 June 1990, reprinted in 29 Intl. 
Legal Mat. 1305 (1990), paras. 35-39; Declaration on the Rights of Persons 
belonging to National or Ethnic, Religious or Linguistic Minorities, UN G.A. Res. 
47/135 (1992); European Charter for Regional or Minority Languages, signed 5 
Nov. 1992, entered into force 1 Mar. 1998, Europ. T.S. No. 148; Framework 
Convention for the Protection of National Minorities, signed 1 Feb. 1995, entered 
into force 1 Feb. 1998, Europ. Europ. T.S. No. 157. 

[15] UN G.A. Res. 545 (VI) (5 Feb. 1952). 

[16] Human Rights Committee, General Comment No. 12: The right to 
self?determination of peoples (Art. 1), adopted 13 March 1984, UN Doc. A/39/40, 
Annex VI (1984). 

[17] Convention on the Elimination of All Forms of Racial Discrimination, General 
Recommendation No. 21: Right to self?determination, adopted 23 August 1996, 
UN Doc. A/51/18 (1996). 

[18] Id., para. 6. 
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[21] See Final Act of the Conference on Security and Cooperation in Europe, 
adopted 1 Aug. 1975, reprinted in 14 Int'l Legal Materials 1292 (1975). 

[22] This language was repeated in Principle 4 of the Concluding Document of 
the 1989 Vienna Follow-Up Meeting, reprinted in 28 Int'l Legal Materials 527 
(1989). 

[23] O.A.U. Assembly of Heads of State and Government, AGH/Res. 16(1) 
(1964). 

[24] Frontier Dispute (Burkina Faso/Mali), Judgment, I.C.J. Reports 1986, p. 554, 
at 567. 

[25] African Charter on Human and People's Rights, adopted 27 June 1981, 
entered into force 21 Oct. 1986, O.A.U. Doc. CAB/LEG/67/3 Rev. 5. 

Theoretical Implications:  

United Nations and state practice up to the 1990s provides evidence that the 
international community thus far has recognized only a very limited right to self-
determination which includes 1) freedom from a former colonial power, and, once 
independence has been achieved, 2) freedom of the whole state's population 
from foreign intervention or undue influence. Although the latter proposition is 
sometimes phrased as freedom from colonial, alien, or foreign domination, in 
practice it has been invoked successfully only in cases of actual invasion by 
foreign military forces. 

Whether in the context of decolonization (e.g., Katanga, Biafra) or subsequent to 
independence, there is no legal support for the proposition that the right to self-
determination encompasses a right of a region of a state to secede from that 
state. This conclusion was affirmed by the 1996 General Comment by the 
Committee on the Elimination of All Forms of Racial Discrimination[1] and was 
reiterated in 1998, when the Supreme Court of Canada (in the context of an 
erudite advisory opinion regarding the possible existence of a right of Quebec to 
secede unilaterally from Canada) stated: 

The existence of the right of a people to self-determination is now so widely 
recognized in international conventions that the principle has acquired a status 
beyond "convention" and is considered a general principle of international law.... 
The international law principle of self-determination has evolved within a 
framework of respect for the territorial integrity of existing states.... 

.... [T]he international law right to self-determination only generates, at best, a 
right to external self-determination in situations of former colonies; where a 
people is oppressed, as for example under foreign military occupation; or where 
a definable group is denied meaningful access to government to pursue their 



political, economic, social and cultural development. In all three situations, the 
people in question are entitled to a right to external self-determination because 
they have been denied the ability to exert internally their right to self-
determination. Such exceptional circumstances are manifestly inapplicable to 
Quebec under existing conditions.[2] 

The mention by the court of the possibility of secession "where a definable group 
is denied meaningful access to government" remains untested. None of the post-
Cold-War divisions of the Soviet Union, the Socialist Federal Republic of 
Yugoslavia, and Czechoslovakia were deemed by the international community to 
involve secession. The divisions of Czechoslovakia and the Soviet Union were by 
agreement, and the Yugoslav federation was said to have dissolved, with new 
states emerging from that dissolution. 

The primary challenge to defining self-determination as excluding secession is 
perhaps the situation of Kosovo, which was governed by a UN-authorized force 
since the end of the NATO bombing campaign in 1999 until Kosovo’s unilateral 
declaration of independence in February 2008. Kosovo’s independence had 
been recognized by almost 100 states as of mid-2010, but not by Serbia, which 
adopted a constitutional amendment in 2006 reasserting the fact that Kosovo 
remained an integral part of Serbia. In part based on the level of human rights 
violations that occurred in Kosovo between 1989 and 1999 and during the NATO 
campaign, most Western observers are sympathetic to Kosovo's claimed 
independence; for example, 22 EU member states, the United States, Australia, 
and Canada are among the countries that have recognized the new state. 
However, none has specifically linked Kosovo’s secession to the level of human 
rights violations, and the declaration of independence itself observes that 
“Kosovo is a special case arising from Yugoslavia's non-consensual breakup and 
is not a precedent for any other situation.” 

In October 2008, the General Assembly adopted a resolution submitted by 
Serbia that requested an Advisory Opinion from the International Court of Justice 
on the following question: “Is the unilateral declaration of independence by the 
Provisional Institutions of Self-Government in Kosovo in accordance with 
international law?” In its 2010 Opinion, the Court specifically notes the ‘radically 
different views’ expressed to it on the question of whether either a contemporary 
form of ‘self-determination’ or a right of ‘remedial secession’ exists that might 
grant part of an existing state a right to separate from that state.[3] However, the 
Court concludes simply that ‘it is not necessary to resolve these questions in the 
present case . . . [which] is beyond the scope of the question posed by the 
General Assembly’,[4] thus offering no guidance as to how the substantive right 
to self-determination should be understood. 

The other major contemporary debate is whether self-determination should be 
interpreted as incorporating a right to democratic governance and/or certain 
rights of self-governance by minorities and indigenous peoples, short of a right to 
independence. This position has been strengthened by inclusion of a right of 
effective political participation in a number of documents dealing with these two 



groups,[5] and there is no logical reason why similar considerations should not 
apply to geographic regions as well as to ethnically distinct groups. As yet, 
however, neither the principle nor its application has been widely accepted in 
practice, although there are indications that a number of governments and/or 
international human rights bodies in Latin America and Africa are sympathetic to 
the claims of indigenous peoples for self-government and control over their 
traditional territories. 

Self-determination remains a rhetorical tool utilized by groups within states 
seeking independence, autonomy, or simply a greater degree of control over 
issues that directly affect them. Many of these groups share ethnic, linguistic, or 
other characteristics, but the international law of self-determination -- as opposed 
to a few non-binding declarations and recommendations -- has never accorded to 
such groups any special right of self-governance. Given the widely divergent 
situations within states, it is unlikely that self-determination will acquire a 
sufficiently determinate definition to enable it to be used as a legal tool for 
adjudicating disputes, even if it continues to be interpreted as excluding unilateral 
secession. However, the political appeal of the term is unlikely to fade, and it is 
possible that its use will lead to an expansive interpretation of human rights 
norms concerning identity and effective participation and thus offer new 
opportunities for accommodating conflicting principles of diversity and unity. 

[1] See note 17 

[2] Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at 66, 71, 67 

[3] International Court of Justice, Accordance with International Law of the 
Unilateral Declaration of Independence in Respect of Kosovo (Advisory Opinion), 
22 July 2010, para. 82. 

[4] Id., para. 82. 

[5] See the UN Declaration on Minorities, note 14; European Framework 
Convention, note 14. The UN Declaration on the Rights of Indigenous Peoples, 
which was adopted by the UN General Assembly in 2007 in resolution 61/295, 
does state explicitly that "[i]ndigenous peoples have the right to self-
determination." (Article 3) However, concern over this language delayed adoption 
of the declaration for nearly a year after it had been adopted by the Human 
Rights Council in 2006. The compromise was to retain the original language but 
to add a new paragraph as Article 46, in which the oft-repeated phrase regarding 
territorial integrity is repeated: “Nothing in this Declaration may be interpreted as 
implying for any State, people, group or person any right to engage in any activity 
or to perform any act contrary to the Charter of the United Nations or construed 
as authorizing or encouraging any action which would dismember or impair, 
totally or in part, the territorial integrity or political unity of sovereign and 
independent States.” A preambular paragraph also was added, recognizing that 
“the situation of indigenous peoples varies from region to region and from country 
to country and that the significance of national and regional particularities and 



various historical and cultural backgrounds should be taken into consideration.” 
Article 4 of the declaration does provide that indigenous peoples, “in exercising 
their right to self-determination, have the right to autonomy or self-government in 
matters relating to their internal and local affairs, as well as ways and means for 
financing their autonomous functions.” 
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I. DEFINITIONS

A. Who are minorities under international law?

Adopted by consensus in 1992, the United Nations Minorities Declaration 
in its article 1 refers to minorities as based on national or ethnic, cultural, 
religious and linguistic identity, and provides that States should protect their 
existence. There is no internationally agreed definition as to which groups 
constitute minorities. It is often stressed that the existence of a minority is a 
question of fact and that any definition must include both objective factors 
(such as the existence of a shared ethnicity, language or religion) and 
subjective factors (including that individuals must identify themselves as 
members of a minority). 

The difficulty in arriving at a widely acceptable definition lies in the variety 
of situations in which minorities live. Some live together in well-defined 
areas, separated from the dominant part of the population. Others are 
scattered throughout the country. Some minorities have a strong sense of 
collective identity and recorded history; others retain only a fragmented 
notion of their common heritage. 

The term minority as used in the United Nations human rights system usually 
refers to national or ethnic, religious and linguistic minorities, pursuant to 
the United Nations Minorities Declaration. All States have one or more 
minority groups within their national territories, characterized by their own 
national, ethnic, linguistic or religious identity, which differs from that of the 
majority population. 

According to a definition offered in 1977 by Francesco Capotorti, Special 
Rapporteur of the United Nations Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, a minority is:

A group numerically inferior to the rest of the population of a State, 
in a non-dominant position, whose members—being nationals of 
the State—possess ethnic, religious or linguistic characteristics 
differing from those of the rest of the population and show, if only 
implicitly, a sense of solidarity, directed towards preserving their 
culture, traditions, religion or language.1 

While the nationality criterion included in the above definition has often 
been challenged, the requirement to be in a non-dominant position remains 
important. In most instances a minority group will be a numerical minority, 
but in others a numerical majority may also find itself in a minority-like or 
non-dominant position, such as Blacks under the apartheid regime in South 

1 E/CN.4/Sub.2/384/Rev.1, para. 568.
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Africa. In some situations, a group which constitutes a majority in a State 
as a whole may be in a non-dominant position within a particular region 
of the State in question. 

In addition, it has been argued that the use of subjective criteria, such as 
the will on the part of the members of the groups in question to preserve 
their own characteristics and the wish of the individuals concerned to be 
considered part of that group, combined with certain specific objective 
requirements, such as those listed in the Capotorti definition, should be 
taken into account. It is now commonly accepted that recognition of 
minority status is not solely for the State to decide, but should be based on 
both objective and subjective criteria. 

The question often arises as to whether, for example, persons with 
disabilities, persons belonging to certain political groups or persons 
with a particular sexual orientation or identity (lesbian, gay, bisexual, 
transgender or intersexual persons) constitute minorities. While the United 
Nations Minorities Declaration is devoted to national, ethnic, religious and 
linguistic minorities, it is also important to combat multiple discrimination 
and to address situations where a person belonging to a national or 
ethnic, religious and linguistic minority is also discriminated against on 
other grounds such as gender, disability or sexual orientation. Similarly, it 
is important to keep in mind that, in many countries, minorities are often 
found to be among the most marginalized groups in society and severely 
affected by, for example, pandemic diseases, such as HIV/AIDS, and in 
general have limited access to health services.

B. Are indigenous peoples considered to be minorities? 

Similarly to minorities, there is no universally accepted international 
definition of indigenous peoples. Guidance in this regard can be obtained, 
for instance, from the work of the Working Group on Indigenous Populations, 
the provisions of Convention No. 169 of the International Labour 
Organization (ILO) and the contents of the United Nations Declaration 
on the Rights of Indigenous Peoples. Various sources cite the following 
characteristics, either alone or in combination: indigenous peoples are 
descendants of the peoples who inhabited the land or territory prior to 
colonization or the establishment of State borders; they possess distinct 
social, economic and political systems, languages, cultures and beliefs, 
and are determined to maintain and develop this distinct identity; they 
exhibit strong attachment to their ancestral lands and the natural resources 
contained therein; and/or they belong to the non-dominant groups of a 
society and identify themselves as indigenous peoples. 

While indigenous peoples can claim minority rights under international law, 
there are United Nations mandates and mechanisms dedicated specifically 
to protecting their rights. In its work, the United Nations has applied the 
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principle of self-identification with regard to indigenous peoples and 
minorities. In practical terms, a number of connections and commonalities 
exist between indigenous peoples and national, ethnic, linguistic and 
religious minorities. Both groups are usually in a non-dominant position 
in the society in which they live and their cultures, languages or religious 
beliefs may be different from the majority or the dominant groups.

Both indigenous peoples and minorities commonly wish to retain and 
promote their identity. Situations can be found on the ground where an 
indigenous group could find itself in a minority-like situation and, equally, 
some minorities have strong and long-standing attachments to their lands 
and territories as do indigenous peoples. Minorities, however, do not 
necessarily have the long ancestral, traditional and spiritual attachment 
and connections to their lands and territories that are usually associated 
with self-identification as indigenous peoples.

In terms of rights, minorities have traditionally highlighted their rights to 
have their existence as a group protected, their identity recognized and 
their effective participation in public life and respect for their cultural, 
religious and linguistic pluralism safeguarded. Indigenous peoples, while 
also highlighting such rights, have also traditionally advocated recognition 
of their rights over land and resources, self-determination and being part of 
decision-making in matters that affect them. The United Nations Declaration 
on the Rights of Indigenous Peoples requires States to consult and cooperate 
with indigenous peoples to obtain their free, prior and informed consent 
before undertaking development activities that might have an impact 
on them, whereas the United Nations Minorities Declaration contains a 
more general right to participate in decision-making and requires that the 
legitimate interests of persons belonging to minorities should be taken into 
account in national planning and programming.

This publication does not address the specificities of indigenous peoples, as 
its main focus is on non-indigenous national, ethnic, linguistic and religious 
minorities.

C. Do minority rights apply to non-citizens?

Under the provisions of human rights instruments, States have an obligation 
to protect the rights of all persons subject to or under their jurisdictions. 
Express exceptions to this principle relate, inter alia, to political rights.

The Commentary on the United Nations Minorities Declaration by the 
Working Group on Minorities is important as it clarifies the interpretation 
of the substantive provisions of the document. Regarding citizenship for 
instance, it considers that “while citizenship as such should not be a 
distinguishing criterion that excludes some persons or groups from enjoying 
minority rights under the Declaration, other factors can be relevant in 
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distinguishing between the rights that can be demanded by different 
minorities”.

For example, “those who have been established for a long time on the 
territory may have stronger rights than those who have recently arrived.” 
It suggests that “the best approach appears to be to avoid making an 
absolute distinction between ‘new’ and ‘old’ minorities by excluding the 
former and including the latter, but to recognize that in the application 
of the Declaration the ‘old’ minorities have stronger entitlements than the 
‘new’.”2 

In practice, under international law, certain minority rights have been made 
applicable to recently arrived migrants who share an ethnic, religious 
or linguistic identity. Their treatment is to be rooted in the customary 
international law principle of non-discrimination, which is fundamental 
in international law and is reflected in all human rights instruments and 
documents. Indeed, the right not to be discriminated against is guaranteed 
under several instruments of direct relevance to minorities. These include 
the International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families,  the Convention relating to 
the Status of Stateless Persons, the Convention relating to the Status of 
Refugees, and the Declaration on the Human Rights of Individuals Who are 
not Nationals of the Country in which They Live.

D.  What is the relationship between minorities, non-citizens 
and stateless persons?

A particular problem relating to minorities and citizenship is that all too 
often members of certain groups are denied or deprived of their citizenship 
because of their national or ethnic, religious and linguistic characteristics. 
This practice is contrary to international law, particularly in regard to article 
9 of the 1961 Convention on the Reduction of Statelessness, which states 
that “a Contracting State may not deprive any person or group of persons 
of their nationality on racial, ethnic, religious or political grounds.” It is 
thus important to note that discrimination against a person on one of the 
aforementioned grounds resulting in the arbitrary deprivation of nationality 
may contribute to meeting some of the requirements in the determination 
of refugee status.

Most of the world’s estimated 15 million stateless persons also belong to 
ethnic, religious or linguistic minorities. Discrimination against minorities 
has frequently led to their exclusion from citizenship. Such exclusion is 
often experienced in newly independent States that define citizenship in 
a manner that excludes persons belonging to certain minority groups who 

2 E/CN.4/Sub.2/AC.5/2005/2, paras. 10–11.
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are considered as “outsiders” despite long-standing ties to the territory of 
the new State. Just as discrimination against minorities may be a cause 
of statelessness, the very fact that members of a group are stateless can 
undermine their exercise of a broad range of human rights. Although 
in principle most human rights are guaranteed to everyone under the 
jurisdiction of the State, in practice non-citizens, including stateless persons, 
face obstacles in exercising these rights. These obstacles may be greater 
still if the stateless person also belongs to a minority group. 

Statelessness can be addressed by applying the norms set out in the major 
universal and regional human rights instruments, including those pertaining 
to birth registration, the right to acquire a nationality, non-discrimination in 
the acquisition, change and retention of nationality by men and women, 
and the conferral of nationality on children. The Convention on the 
Reduction of Statelessness provides detailed guidance in this respect.
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II.  SCOPE OF MINORITY RIGHTS 
PROTECTION

Based on the experiences of minority communities worldwide, and on the 
contents of the United Nations Minorities Declaration and other international 
standards relating to minority rights, the following can be identified as 
major concerns: survival and existence, promotion and protection of the 
identity of minorities, equality and non-discrimination, and effective and 
meaningful participation.

A. Survival and existence

According to the above-mentioned Commentary of the Working Group 
on Minorities, any action for the protection of minorities should focus 
primarily on the protection of the physical existence of persons belonging 
to minorities, including protecting them from genocide and crimes against 
humanity. The 2001 Durban Declaration affirms that “the ethnic, cultural, 
linguistic and religious identity of minorities, where they exist, must be 
protected and that persons belonging to such minorities should be treated 
equally and enjoy their human rights and fundamental freedoms without 
discrimination of any kind” (para. 66). 

During conflicts, the physical integrity of persons belonging to minority 
groups is of course at greatest risk and attention should be paid to ensuring 
that minorities, including those displaced internally within their own country 
or externally as refugees, have access to humanitarian aid and relief such 
as food, shelter and health care. As former United Nations Secretary-
General Kofi Annan remarked at the Stockholm International Forum in 
January 2004: “We must protect especially the rights of minorities, since 
they are genocide’s most frequent targets.”3 

Lack of respect for, lack of protection and lack of fulfilment of the rights of 
minorities may be at least a contributing factor if not the primary cause of 
displacement and may—in the worst cases—even lead to the extinction 
of such communities. The displacement of minorities can thus serve as 
an indicator of the degree to which their rights are respected, protected 
and fulfilled in the country from which they are displaced. Although it 
can be difficult to identify all minority groups as such in a situation of 
displacement, protection mechanisms, including humanitarian assistance 
programmes, need to be designed in a way which enables these groups 
to retain their identity to the greatest extent possible. It is important to note 
that the protection of the existence of minorities also requires respect for 

3 United Nations press release SG/SM/9126/Rev.1, 11 February 2004.
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and protection of their religious and cultural heritage, which are essential 
to their group identity.

B. Promotion and protection of the identity of minorities

Central to the rights of minorities are the promotion and protection of their 
identity. Promoting and protecting their identity prevent forced assimilation 
and the loss of cultures, religions and languages—the basis of the richness 
of the world and therefore part of its heritage. Non-assimilation requires 
diversity and plural identities to be not only tolerated but protected and 
respected. Minority rights are about ensuring respect for distinctive 
identities while ensuring that any differential treatment towards groups or 
persons belonging to such groups does not mask discriminatory practices 
and policies. Therefore, positive action is required to respect cultural, 
religious and linguistic diversity, and acknowledge that minorities enrich 
society through this diversity.

C. Equality and non-discrimination

The right not to be discriminated against is paramount in protecting 
the rights of persons belonging to minorities in all regions of the world. 
Minorities everywhere experience direct and indirect, de jure and de facto 
discrimination in their daily lives. 

Non-discrimination and equality before the law are two of the basic 
principles of international human rights law. The principle of non-
discrimination prohibits any distinction, exclusion, restriction or preference 
which has the purpose or effect of impairing or nullifying the recognition, 
enjoyment or exercise by all persons, on an equal footing, of all rights and 
freedoms.4 There is no requirement to demonstrate discriminatory intent. 
The phrase “purpose or effect” refers to legislation and/or policies which 
may be textually neutral but are interpreted in a manner that results in 
discrimination. International human rights law prohibits both direct and 
indirect discrimination. 

Indirect discrimination is more subtle and, therefore, harder to recognize 
and eliminate. It occurs when a practice, rule or requirement is neutral on 
its face but has a disproportionate impact on particular groups, unless the 
practice, rule or requirement is necessary and appropriate to achieve a 
legitimate objective. Focusing on the unequal impact of a measure on an 
individual as a member of a group helps to better identify the root causes 
of discrimination and inequality. 

4 See International Convention on the Elimination of All Forms of Racial Discrimination, art. 1 (1).
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Differential treatment may be permissible if its objective is to overcome 
past discrimination or address persisting inequalities. In fact, international 
human rights law provides for the adoption of special measures in favour of 
certain persons or groups for the purpose of eliminating discrimination and 
achieving full equality, not only in law but also in practice. Several legal 
instruments envisage this. The International Convention on the Elimination 
of All Forms of Racial Discrimination permits the implementation of special 
measures “for the sole purpose of securing adequate advancement of 
certain racial or ethnic groups or individuals requiring such protection as 
may be necessary in order to ensure such groups or individuals equal 
enjoyment or exercise of human rights and fundamental freedoms”.5

The Convention on the Elimination of All Forms of Discrimination against 
Women allows for “temporary special measures” which accelerate de 
facto equality between men and women.6 The Human Rights Committee, 
in its general comment No. 18 (1989) on non-discrimination, held that 
States parties are sometimes required to “take affirmative action in order 
to diminish or eliminate conditions which cause or help to perpetuate 
discrimination prohibited by the Covenant” and that “such action may 
involve granting for a time to the part of the population concerned certain 
preferential treatment in specific matters as compared with the rest of the 
population… as long as such action is needed to correct discrimination in 
fact”.

In its general recommendation No. 32 (2009), the Committee on the 
Elimination of Racial Discrimination provided further guidance on the scope 
of the principle of non-discrimination under article 1 (1) of the Convention 
and, more importantly, the meaning of “special measures”. The Committee 
specified that “the list of human rights to which the principle applies under 
the Convention is not closed and extends to any field of human rights 
regulated by the public authorities in the State party […] to address racial 
discrimination ‘by any persons, group or organization’.”7

Regarding “special measures” to advance equality, the Committee 
asserted that the term also includes measures that in some countries may 
be described as “affirmative measures”, “affirmative action” or “positive 
action”, whereas the term “positive discrimination” is, in the context of 
international human rights standards, a contradictio in terminis and should 
be avoided. “Measures” includes the full span of legislative, executive, 
administrative, budgetary and regulatory instruments, at every level in the 
State apparatus, as well as plans, policies, programmes and preferential 
regimes in areas such as employment, housing, education, culture, and 
participation in public life for disfavoured groups, devised and implemented 

5 Art. 1, para. 4. See also art. 2, para. 2.
6 Art. 4, para. 1.
7 See also art. 2 (1) (d) and (b).
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on the basis of such instruments. The obligation to take special measures 
is distinct from the general positive obligation of States parties to the 
Convention to secure human rights and fundamental freedoms on a non-
discriminatory basis to persons and groups subject to their jurisdiction; 
this is a general obligation flowing from the provisions of the Convention 
as a whole and integral to all parts of the Convention. Special measures 
should be appropriate to the situation to be remedied, be legitimate, be 
necessary in a democratic society, respect the principles of fairness and 
proportionality, and be temporary.

It is important to note that the Committee, in its general recommendation, 
also specified that “special measures should not be confused with specific 
rights pertaining to certain categories of person or community, such as, for 
example the rights of persons belonging to minorities to enjoy their own 
culture, profess and practise their own religion and use their own language 
[…]. Such rights are permanent rights, recognized as such in human rights 
instruments, including those adopted in the context of the United Nations 
and its agencies. States parties should carefully observe distinctions 
between special measures and permanent human rights in their law and 
practice. The distinction between special measures and permanent rights 
implies that those entitled to permanent rights may also enjoy the benefits 
of special measures.”8

While the implementation of the International Convention on the Elimination 
of All Forms of Racial Discrimination can contribute to successful integration 
in societies, it is extremely important to ensure that integration is not 
understood to mean, and does not lead to, forced assimilation into the 
dominant culture. The implementation of the rights of persons belonging 
to minorities has highlighted the need not only to understand and redress 
inequality but also to accommodate difference and diversity. Special 
measures to protect the existence and identity of minorities and encourage 
conditions for the promotion of that identity, including through minority 
language education, are to be distinguished from temporary special 
measures. Special measures to protect minorities can be permanent. The 
open-ended engagement of a State to ensure effective participation by 
adopting special procedures resulting in the creation of institutions, and 
making arrangements through which members of minorities are able to 
make decisions, exercise legislative and administrative powers, and 
develop their culture, constitutes the best approach to preventing conflicts. 
In this regard, the Committee on Economic, Social and Cultural Rights 
adopted general comment No. 21 (2009) on the right of everyone to 
take part in cultural life, which entails an obligation on States parties to 
recognize, respect and protect minority cultures as an essential component 
of the identity of the States themselves.

8  See also Committee on the Elimination of Discrimination against Women, general recommendation 
No. 25 (2004), para. 19, and “Recommendations of the Forum on Minority Issues” (A/HRC/10/11/
Add.1, para. 12).
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To further the protection of minorities in accordance with the principle of 
non-discrimination, they should have equal access to social services, and 
to employment in the public and private sectors, including through positive 
action. In many instances, the root causes of human rights violations are 
found in the inequalities between groups in their enjoyment of economic, 
social and cultural rights. Due regard must, therefore, be paid to the 
implementation of the International Convention on the Elimination of All 
Forms of Racial Discrimination and the International Covenant on Economic, 
Social and Cultural Rights. It is particularly important to pay attention 
to the situation of persons belonging to minorities when developing, 
implementing and evaluating poverty reduction programmes, and working 
towards achieving the Millennium Development Goals (MDGs). Moreover, 
measures for minorities to effectively participate in and be consulted on 
development and economic projects should be adopted and the impact of 
such projects on persons belonging to minorities assessed. 

Individuals must not be subjected to discrimination for manifesting their group 
identity. The importance of this principle is captured in the Commentary of 
the Working Group on Minorities as follows: “Governments or persons 
belonging to majorities are often tolerant of persons of other national or 
ethnic origins until such time as the latter assert their own identity, language 
and traditions. It is often only when they assert their rights as persons 
belonging to a group that discrimination or persecution starts.”9 

More recently, the Committee on Economic, Social and Cultural Rights 
adopted general comment No. 20 (2009), which provides guidance 
on the obligation of States parties to guarantee non-discrimination in the 
exercise of each of the economic, social and cultural rights enshrined 
in the Covenant. It spells out various distinctions in the manifestation of 
discrimination. It clarifies how formal and substantive discrimination, 
direct and indirect forms of differential treatment, and discrimination in the 
private and public spheres can amount to a violation of article 2 (2) of the 
Covenant. As an example of indirect discrimination, it notes that requiring 
a birth registration certificate for school enrolment may discriminate 
against ethnic minorities or non-nationals who do not possess, or have 
been denied, such certificates.

The 2001 Durban Declaration and Programme of Action of the World 
Conference against Racism, Racial Discrimination, Xenophobia and 
Related Intolerance provides an innovative anti-discrimination agenda 
with specific reference to Africans and people of African descent, Asians 
and persons of Asian descent, indigenous peoples, migrants, refugees, 
minorities, the Roma and others. Regarding people of African descent in 
particular, the World Conference, in its Programme of Action, specifically 
“requests the Commission on Human Rights to consider establishing a 

9 E/CN.4/Sub.2/AC.5/2005/2, para. 53.
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working group or other mechanism of the United Nations to study the 
problems of racial discrimination faced by people of African descent”. To 
this end, the Working Group of Experts on People of African Descent was 
established by Commission on Human Rights resolution 2002/68 of 25 
April 2002. Its mandate is, inter alia, to make proposals on the elimination 
of racial discrimination against Africans and people of African descent in 
all parts of the world.

The need to ensure that minorities are treated equally and enjoy human 
rights and fundamental freedoms without discrimination of any kind 
was reiterated by the Durban Review Conference, which in its Outcome 
Document “urges States to bolster measures to eliminate the barriers and 
to broaden access to opportunities for greater and more meaningful 
participation by […] persons belonging to national or ethnic, religious and 
linguistic minorities in the political, economic, social and cultural spheres 
of society”. 

D. Effective and meaningful participation

The participation of persons belonging to minorities in public affairs and 
in all aspects of the political, economic, social and cultural life of the 
country where they live is in fact essential to preserving their identity and 
combating social exclusion. Mechanisms are required to ensure that the 
diversity of society with regard to minority groups is reflected in public 
institutions, such as national parliaments, the civil service sector, including 
the police and the judiciary, and that persons belonging to minorities are 
adequately represented, consulted and have a voice in decisions which 
affect them or the territories and regions in which they live. Participation 
must be meaningful and not merely symbolic, and recognize, for instance, 
that minorities are commonly underrepresented and that their concerns 
may not be adequately addressed. The participation of women belonging 
to minorities is of particular concern. 

Participation must be effective. During its second session, on 12 and 13 
November 2009, the Forum on Minority Issues focused on minorities and 
effective political participation. A key reference for the session was article 
2 (2) of the United Nations Minorities Declaration, which provides for the 
right of persons belonging to national or ethnic, religious and linguistic 
minorities “to participate effectively in cultural, religious, social, economic 
and public life”. For the participation of persons belonging to minorities to 
be effective, it is not sufficient for States to ensure their formal participation; 
States must also ensure that the participation of representatives of minorities 
has a substantial influence on the decisions which are taken, so that there 
is, as far as possible, shared ownership of these decisions.10 

10  See A/HRC/13/23, para. 52, in which the independent expert on minority issues refers to: Council 
of Europe, Advisory Committee on the Framework Convention for the Protection of National Minorities, 
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The international community has recognized these challenges and has 
put at the disposal of minorities several instruments and mechanisms to 
ensure their international and national protection. However, as societies 
evolve, it is vital for these instruments and mechanisms to be continuously 
re-examined, evaluated and adjusted where necessary to ensure that they 
allow for effective participation.

Commentary on the effective participation of persons belonging to national minorities in cultural, social 
and economic life and public affairs (ACFC/31DOC(2008)001, paras. 18 and 19).
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III.  MINORITY RIGHTS PROTECTION 
UNDER INTERNATIONAL HUMAN 
RIGHTS LAW

A. Main sources of minority rights

In 1992 the General Assembly adopted the United Nations Minorities 
Declaration by consensus (resolution 47/135). It is the main reference 
document for minority rights. It grants to persons belonging to minorities: 

���Protection, by States, of their existence and their national or ethnic, 
cultural, religious and linguistic identity (art. 1);

�  The right to enjoy their own culture, to profess and practise their own 
religion, and to use their own language in private and in public (art. 2 
(1));

�  The right to participate effectively in cultural, religious, social, economic 
and public life (art. 2 (2));

�  The right to participate effectively in decisions which affect them on the 
national and regional levels (art. 2 (3));

�  The right to establish and maintain their own associations (art. 2 (4));

�  The right to establish and maintain peaceful contacts with other members 
of their group and with persons belonging to other minorities, both within 
their own country and across State borders (art. 2 (5)); and

�  The freedom to exercise their rights, individually as well as in community 
with other members of their group, without discrimination (art. 3).

States are to protect and promote the rights of persons belonging to 
minorities by taking measures to: 

�  Ensure that they may exercise fully and effectively all their human rights 
and fundamental freedoms without any discrimination and in full equality 
before the law (art. 4 (1));

�  Create favourable conditions to enable them to express their characteristics 
and to develop their culture, language, religion, traditions and customs 
(art. 4 (2));

�  Allow them adequate opportunities to learn their mother tongue or to 
have instruction in their mother tongue (art. 4 (3));
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�  Encourage knowledge of the history, traditions, language and culture of 
minorities existing within their territory and ensure that members of such 
minorities have adequate opportunities to gain knowledge of the society 
as a whole (art. 4 (4));

�  Allow their participation in economic progress and development (art. 4 
(5));

�  Consider the legitimate interests of minorities in developing and 
implementing national policies and programmes, and international 
programmes of cooperation and assistance (art. 5);

�  Cooperate with other States on questions relating to minorities, 
including exchanging information and experiences, to promote mutual 
understanding and confidence (art. 6);

�  Promote respect for the rights set forth in the Declaration (art. 7);

�  Fulfil the obligations and commitments States have assumed under 
international treaties and agreements to which they are parties.

Finally, the specialized agencies and other organizations of the United 
Nations system shall also contribute to the realization of the rights set forth 
in the Declaration (art. 9).

In 2005, the Working Group on Minorities adopted  a commentary 
intended to guide the understanding and application of the United Nations 
Minorities Declaration.11

The International Covenant on Civil and Political Rights and, in particular, 
article 27 inspired the contents of the United Nations Minorities Declaration. 
It states that:

In those States in which ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, 
in community with the other members of their group, to enjoy their 
own culture, to profess and practise their own religion, or to use 
their own language. 

This article protects the rights of persons belonging to minorities to their 
national, ethnic, religious or linguistic identity, or a combination thereof, 
and to preserve the characteristics which they wish to maintain and develop. 
Although it refers to the rights of minorities in those States in which they 
exist, its applicability is not subject to official recognition of a minority by 
a State. States that have ratified the Covenant are obliged to ensure that 

11   See chap. I, sect. C, above. In addition, the Working Group considered the Minority Profile and Matrix, 
which provides a checklist of issues and measures based on the provisions and principles contained 
in the United Nations Minorities Declaration and the Commentary (E/CN.4/Sub.2/AC.5/2006/3).
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all individuals under their jurisdiction enjoy their rights; this may require 
specific action to correct inequalities to which minorities are subjected. 

The Human Rights Committee’s general comment No. 23 (1994) on 
the rights of minorities provides an authoritative interpretation of article 
27. The Committee stated that “this article establishes and recognizes a 
right which is conferred on individuals belonging to minority groups and 
which is distinct from, and additional to, all the other rights which, as 
individuals in common with everyone else, they are already entitled to 
enjoy under the Covenant.” The right under article 27 is an autonomous 
one within the Covenant. The interpretation of its scope of application by 
the Human Rights Committee has had the effect of ensuring recognition of 
the existence of diverse groups within a State and of the fact that decisions 
on such recognition are not the province of the State alone, and that 
positive measures by States may be “necessary to protect the identity of a 
minority and the rights of its members to enjoy and develop their culture 
and language and to practise their religion, in community with the other 
members of the group.”

The International Covenant on Economic, Social and Cultural Rights 
mentions explicitly in article 2 (2) that “the States Parties to the present 
Covenant undertake to guarantee that the rights enunciated in the present 
Covenant will be exercised without discrimination of any kind as to race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status.”

General comment No. 14 (2000) of the Committee on Economic, Social and 
Cultural Rights on the right to the highest attainable standard of health states 
that health facilities, goods and services must be within safe physical reach 
for all sections of the population, especially vulnerable or marginalized 
groups, including ethnic minorities. Furthermore, all health facilities, goods 
and services must be culturally appropriate, for instance respectful of the 
culture of minorities. “States are under the obligation to respect the right to 
health by, inter alia, refraining from denying or limiting equal access for 
all persons, including […] minorities, to preventive, curative and palliative 
health services”.

Article 1 of the International Convention on the Elimination of All Forms of 
Racial Discrimination defines discrimination as “any distinction, exclusion, 
restriction or preference based on race, colour, descent, or national or 
ethnic origin which has the purpose or effect of nullifying or impairing the 
recognition, enjoyment or exercise, on an equal footing, of human rights 
and fundamental freedoms in the political, economic, social, cultural or 
any other field of public life.”

Article 30 of the Convention on the Rights of the Child provides that “in 
those States in which ethnic, religious or linguistic minorities or persons 
of indigenous origin exist, a child belonging to such a minority or who is 
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indigenous shall not be denied the right, in community with other members 
of his or her group, to enjoy his or her own culture, to profess and practise 
his or her own religion, or to use his or her own language”.

The Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights 
Law and Serious Violations of International Humanitarian Law, adopted 
by General Assembly resolution 60/147 of 16 December 2005, states 
that “restitution should, whenever possible, restore the victim to the original 
situation before the gross violations of international human rights law or 
serious violations of international humanitarian law occurred. Restitution 
includes, as appropriate: restoration of liberty, enjoyment of human rights, 
identity, family life and citizenship, return to one’s place of residence, 
restoration of employment and return of property.” This principle could be 
broadly interpreted to include the right to have one’s status as indigenous 
person or person belonging to a minority restored, in particular where 
this is provided for under national legislation and if such status is lost as a 
consequence of displacement.

B. Additional sources of minority rights 

The Convention on the Prevention and Punishment of the Crime of Genocide 

is a legal source referred to in the United Nations Minorities Declaration for 
protecting the rights of minorities. It is one of the first conventions that the 
General Assembly adopted (resolution 260 A (III) of 9 December 1948) 
and relates to the protection of groups, including minorities, and their right 
to physical existence. No mechanism has been established to monitor 
its implementation. The ad hoc International Criminal Tribunals for the 
former Yugoslavia and for Rwanda were the first to apply this international 
Convention. Its article II defines genocide as “any of the following acts 
committed with intent to destroy, in whole or in part, a national, ethnical, 
racial or religious group, as such:

�  Killing members of the group;

�  Causing serious bodily or mental harm to members of the group;

�  Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part;

�  Imposing measures intended to prevent births within the group;

�  Forcibly transferring children of the group to another group.” 

The Rome Statute of the International Criminal Court provides for the 
prosecution of cases that encompass not only the crime of genocide but 
also crimes against humanity. Acts which would constitute crimes against 
humanity are listed in its article 7, paragraph 1. It is important to note, 
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for example, that forced population transfers intended to move persons 
belonging to minorities away from the territory on which they live, or 
with that effect, as well as forced sterilizations, would constitute serious 
breaches of the Rome Statute.

The ILO Discrimination (Employment and Occupation) Convention, 1958 
(No. 111) requires States to adopt and implement national policies to 
promote and ensure equality of opportunity and treatment in employment and 
occupation, with a view to eliminating direct and indirect discrimination on 
grounds of race, colour, sex, religion, political opinion, national extraction 
or social origin (arts. 1 and 2). These national policies must address 
discrimination and promote equality, in law and in practice, regarding 
access to education and training, employment services, recruitment, access 
to particular occupations, as well as terms and conditions of employment.

The 1998 ILO Declaration on Fundamental Principles and Rights at Work 

provides that all members of the Organization have an obligation to 
respect, promote and realize the fundamental principles and rights at work 
(“core labour standards”). These include the principle of non-discrimination 
in employment and occupation, freedom of association and the right to 
collective bargaining, and the elimination of forced and compulsory 
labour, as well as child labour. The enjoyment of equality of opportunity 
and the treatment of minorities are monitored under this Declaration.

The 2003 UNESCO Convention for the Safeguarding of the Intangible 
Cultural Heritage provides safeguards and promotes the practices, 
representations, expressions, knowledge, skills—as well as the associated 
instruments, objects, artefacts and cultural spaces—that communities, 
groups and, in some cases, individuals recognize as part of their cultural 
heritage. For this purpose, the Convention establishes a fund and a listing 
system of representative and endangered heritage.

The 2005 UNESCO Convention on the Protection and Promotion of the 
Diversity of Cultural Expressions encourages States to incorporate culture 
as a strategic element in national and international development policies 
and to adopt measures aimed at protecting and promoting the diversity of 
cultural expressions within their territory. It emphasizes the importance of 
the recognition of equal dignity and respect for all cultures, including that 
of persons belonging to minorities, and of the freedom to create, produce, 
disseminate, distribute and have access to traditional cultural expressions, 
and asks States to endeavour to create environments conducive thereto.

In addition, several regional human rights treaties include provisions 
that can be invoked to advance minority rights. The Council of Europe’s 
Framework Convention for the Protection of National Minorities contains 
particularly detailed provisions on minority rights in various fields.
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IV.  INTERNATIONAL HUMAN RIGHTS 
MECHANISMS AVAILABLE TO 
ADDRESS ISSUES CONCERNING 
MINORITIES

A. Human rights treaty bodies

To ensure that the rights contained in international human rights conventions 
are realized, committees have been established to monitor the progress 
made by States parties in fulfilling their obligations. Those of particular 
relevance to minority rights are:

�  The Human Rights Committee, which oversees the implementation of the 
International Covenant on Civil and Political Rights (see also chap. III, 
sect. A above, in particular regarding its article 27);

�  The Committee on Economic, Social and Cultural Rights, which oversees 
the implementation of the International Covenant on Economic, Social 
and Cultural Rights;

�  The Committee on the Elimination of Racial Discrimination, which oversees 
the implementation of the International Convention on the Elimination of 
All Forms of Racial Discrimination;

�  The Committee on the Rights of the Child, which oversees the 
implementation of the Convention on the Rights of the Child;

�  The Committee on the Elimination of Discrimination against Women, 
which oversees the implementation of the Convention on the Elimination 
of All Forms of Discrimination against Women; 

•  The Committee on the Protection of the Rights of All Migrant Workers 
and Members of their Families, which oversees the implementation of the 
International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families; and

•  The Committee on the Rights of Persons with Disabilities. 

By ratifying these conventions, States parties undertake to submit periodic 
reports to the respective committees outlining the legislative, judicial, 
policy and other measures they have taken to ensure the enjoyment of, 
inter alia, the minority-specific rights contained in these instruments. On 
the basis of the information the committees receive, they can pursue a 
dialogue with the reporting States parties. Once a State party’s report has 
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been considered, a committee issues “concluding observations”, which 
may state that violations of the rights of minorities have taken place, urge 
the State party to desist from any further infringements of the rights in 
question or call on it to adopt measures to improve the situation.12 United 
Nations staff members with responsibilities in countries where minorities 
face particular issues can contact the secretariat preparing the sessions of 
the various committees studying that country.

Moreover, the Committee on the Elimination of Racial Discrimination has 
established an early warning mechanism to draw the attention of the States 
parties to situations where racial discrimination has reached alarming 
levels. The Committee has in fact adopted both early warning measures 
and urgent procedures to prevent as well as to respond more effectively 
to violations of the Convention. Criteria for early warning measures could 
apply when the following indicators are present:

•  A significant and persistent pattern of racial discrimination, as evidenced 
in social and economic indicators;

•  A pattern of escalating racial hatred and violence, or racist propaganda 
or appeals to racial intolerance by persons, groups or organizations, 
notably by elected or other State officials;

•  Adoption of new discriminatory legislation;

•  Segregation policies or de facto exclusion of members of a group from 
political, economic, social and cultural life;

•  Lack of an adequate legislative framework defining and criminalizing all 
forms of racial discrimination or lack of effective mechanisms, including 
lack of recourse procedures;

•  Policies or practice of impunity regarding: (i) violence targeting members 
of a group identified on the basis of race, colour, descent or national 
or ethnic origin by State officials or private actors; (ii) grave statements 
by political leaders/prominent people that condone or justify violence 
against a group identified on the ground of race, colour, descent, 
national or ethnic origin; (iii) development and organization of militia 
groups and/or extreme political groups based on a racist platform;

•  Significant flows of refugees or displaced persons, especially when those 
concerned belong to specific ethnic groups;

•  Encroachment on the traditional lands of indigenous peoples or forced 
removal of these peoples from their lands, in particular for the purpose 
of exploitation of natural resources;

12 For more information about human rights treaty bodies, see www.ohchr.org.
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•  Polluting or hazardous activities that reflect a pattern of racial 
discrimination with substantial harm to specific groups.13

In addition to the human rights treaty bodies, the mandate of the Special 
Adviser on the Prevention of Genocide was created in 2004, inter alia, 
to act as an early warning mechanism for the Secretary-General and the 
Security Council by bringing to their attention situations that could result in 
genocide. To this end, the Special Adviser collects information on massive 
and serious violations of human rights and international humanitarian law 
with an ethnic or racial dimension that could lead to genocide, makes 
recommendations to the Security Council (through the Secretary-General) 
on actions to prevent or halt genocide, and liaises with the United Nations 
system on activities for the prevention of genocide (including strengthening 
the United Nations capacity to analyse and manage information relating 
to genocide and related crimes). The legislative framework for the work of 
the Special Adviser is the Convention on the Prevention and Punishment of 
the Crime of Genocide.14

B. Human rights special procedures15 

The Independent Expert on minority issues

The mandate of the United Nations Independent Expert on minority issues 
was established in 2005, inter alia, to promote the implementation of 
the United Nations Minorities Declaration, to identify best practices 
and opportunities for technical cooperation by OHCHR, to engage in 
consultation and dialogue with Governments regarding minority issues in 
their countries, and to take into account the views of non-governmental 
organizations (NGOs).16 

Information on the specific situation of a particular group or individual as 
well as on the general situation of minorities in a country or region can 
be sent to the Independent Expert through OHCHR. Based on information 
received from a variety of sources, the Independent Expert can raise issues 
directly with Governments. The Independent Expert sends urgent appeals 
or letters of allegation, usually together with other special procedure 
mandate-holders. The Independent Expert undertakes country visits at the 
invitation of Governments to further constructive consultation, observe 
relevant programmes and policies, register concerns, and identify areas 
for cooperation. In addition, the Independent Expert engages in work on 

13 For more information about this Committee’s early warning mechanism, see A/62/18, annex III.
14  For more information about the mandate, see www.un.org/preventgenocide/adviser (accessed 

26 August 2010).
15  The generic name given to the mechanisms established under the Human Rights Council—formerly the 

Commission on Human Rights—to address either specific country situations or thematic issues in all 
parts of the world.

16 For more information about the mandate of the Independent Expert, see www.ohchr.org.
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thematic priorities, including producing thematic reports and convening 
seminars and consultations.

A key thematic priority in 2006 and 2007 was highlighting the fact that 
many minorities are failing to benefit from poverty alleviation policies and 
strategies to achieve the MDGs. In 2007, the Independent Expert also 
convened an expert consultation focusing on the discriminatory denial 
or deprivation of citizenship as a tool for excluding national, ethnic, 
religious and linguistic minorities. In 2008, the Independent Expert worked 
extensively with UNDP to strengthen its engagement with minorities in 
development processes.

The Forum on Minority Issues 

In 2007, the Human Rights Council, by resolution 6/15, established the 
Forum on Minority Issues to provide a platform for promoting dialogue 
and cooperation on issues pertaining to persons belonging to national 
or ethnic, religious and linguistic minorities. The Forum provides thematic 
contributions and expertise to the work of the Independent Expert on 
minority issues; identifies and analyses best practices, challenges, 
opportunities and initiatives for the further implementation of the United 
Nations Minorities Declaration. The Independent Expert on minority issues 
guides the work of the Forum, prepares its annual meetings and includes 
the thematic recommendations of the Forum in his/her report. The Forum 
is also expected to contribute to the efforts of the High Commissioner for 
Human Rights to improve cooperation among United Nations mechanisms, 
bodies and specialized agencies, funds and programmes on activities 
related to the promotion and protection of the rights of persons belonging 
to minorities, including at the regional level.17 

The inaugural session of the Forum took place on 15 and 16 December 
2008. Its thematic focus was on minorities and the right to education. The 
participants included representatives of Member States, United Nations 
mechanisms, bodies and specialized agencies, funds and programmes, 
intergovernmental organizations, regional organizations and mechanisms 
in the field of human rights, national human rights institutions (NHRIs) 
and other national bodies, academics and experts on minority issues, 
and NGOs. The spotlight was on the views of experts and participants 
from minority communities. Several experts from each region were invited 
by OHCHR, for instance because they belonged to a minority group or 
because of their professional expertise in education, particularly as it 
relates to the rights and experiences of minorities.

The Forum adopted a set of recommendations on the theme, which were 
included in the annual report of the Independent Expert on minority issues 

17 For more information about the Forum, see www.ohchr.org.
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(A/HRC/10/11/Add.1) and submitted to the Human Rights Council at its 
tenth session in March 2009. 

In guiding the work of the Forum on Minority Issues, the Independent 
Expert also contributed substantively towards the preparation of the 
second session, which focused on minorities and effective political 
participation, and submitted a background document on the subject (A/
HRC/FMI/2009/3). In it she discusses the right to effective participation 
as a fundamental human right affirmed in several key international legal 
instruments and underpinning the realization of all human rights of women 
and men belonging to ethnic or national, religious and linguistic minorities.

The Forum produced action-oriented recommendations, which are 
intended to increase the inclusion and recognition of minorities in decision-
making processes while enabling them to maintain their own identity 
and characteristics. The Forum’s recommendations were submitted to the 
Human Rights at its thirteenth session (A/HRC/13/25). 

The Office of the United Nations High Commissioner for Human Rights 
provided substantive support to the Forum. One of its contributions was a 
document with an overview of its work and that of human rights bodies 
with regard to minorities and the right to effective participation (A/HRC/
FMI/2009/5). It also organized a panel discussion entitled “The Minorities 
Declaration: challenges and opportunities” to examine the extent to which 
regional organizations, civil society and other stakeholders have been 
using the United Nations Minorities Declaration as a tool and source of 
reference in their work. The event offered an opportunity for the panellists 
and the other participants to identify positive examples of and major 
obstacles to the use of the United Nations Minorities Declaration.

Preceding the Forum, the United Nations Working Group on Minorities 
held 12 sessions between 1995 and 2006 and provided a platform for 
representatives of minorities to raise issues within the United Nations and 
enter into a dialogue directly with Governments. The Working Group not 
only contributed to the conceptualization of the rights of persons belonging 
to minorities but also identified good practices and other measures for the 
promotion and protection of minorities. Numerous papers were prepared 
and submitted for its consideration. A list of those documents is available 
on the OHCHR website. 

Other special procedures 

OHCHR provides secretariat support to several other special procedures with 
mandates to examine, monitor, advise and publicly report on human rights 
situations. Those with responsibility for specific countries or territories are 
known as “country mandates”; those working on specific major human rights 
concerns worldwide are known as “thematic mandates”. These mechanisms 
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respond to individual complaints, conduct studies, provide advice on 
technical cooperation and engage in general promotional activities. Most 
mandate-holders receive information on specific allegations of human rights 
violations and send urgent appeals or letters of allegation to Governments 
asking for clarification. Upon invitation, they also undertake country visits. 

In addition to the Independent Expert on minority issues, other mandate-
holders responsible for civil, cultural, economic, political and social rights 
are relevant to the situation of minorities, and many receive information 
about violations of the rights of minorities related to their particular human 
rights focus and expertise. Particularly relevant are the mandates on: 
extrajudicial, summary or arbitrary executions; adequate housing as a 
component of the right to an adequate standard of living; extreme poverty; 
the right to food; freedom of opinion and expression; freedom of religion 
or belief; the right to health; the right to education; the situation of human 
rights defenders; internally displaced persons; contemporary forms of 
racism, racial discrimination, xenophobia and related intolerance; torture 
and other cruel, inhuman or degrading treatment or punishment; trafficking 
in persons; and violence against women, its causes and consequences. 
There are also new mandates that can be of particular interest for minorities, 
notably the Independent Expert in the field of cultural rights.18 

C. Human Rights Council mechanisms

The universal periodic review 

In 2006, the General Assembly adopted resolution 60/251 and decided 
that the Human Rights Council should undertake a universal periodic review 
(UPR) of the fulfilment by each State of its human rights obligations and 
commitments. All United Nations Member States will be reviewed in this way 
every four years. The review is based on three reports: one by the State itself 
and two by OHCHR, namely a compilation of United Nations information 
(from reports of treaty bodies, special procedures and other relevant official 
United Nations documents) and a summary of stakeholders’ input (from 
NGOs, NHRIs, academic institutions and regional organizations). For the 
preparation of these three documents, which may include information on the 
human rights situation of persons belonging to minorities, United Nations 
entities can: (i) advise States on how to prepare their reports in a consultative 
manner; (ii) send submissions to OHCHR and/or draw attention to their 
own publications for OHCHR review, to be considered for the compilation 
of United Nations information reports; and (iii) disseminate information to 
stakeholders, including NGOs, for the preparation of their input. 

The review of a State takes place during a three-hour interactive dialogue 
before the Working Group on the Universal Periodic Review, composed 

18 For more information about special procedures, see www.ohchr.org.
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of the 47 members of the Human Rights Council. Afterwards, the Human 
Rights Council meets in a plenary session to consider and adopt the UPR 
outcome, which includes a report with a summary of the proceedings, 
the conclusions and/or recommendations, and the voluntary commitments 
made by the State. At this plenary session, representatives of United 
Nations entities and stakeholders, including NHRIs and NGOs, have an 
opportunity to speak during the one-hour meeting devoted to each State 
under review. 

In the follow-up phase, United Nations entities can provide support, inter 
alia, by: ensuring the translation (including into minority languages) and 
broad dissemination of UPR documents; encouraging/facilitating the use 
of the recommendations, including on minority issues, by all relevant 
actors at the national level; and considering UPR documentation when 
preparing United Nations planning instruments, including common country 
assessments (CCA)/ United Nations Development Assistance Frameworks 
(UNDAFs) and their own specific programmes. The promotion and 
protection of the rights of persons belonging to minorities often come up 
in the reports by the States themselves and in the compilation prepared by 
OHCHR as well as in the recommendations and the statements made by 
Member States.

D. ILO mechanisms

The application of ILO conventions is subject to supervision by the Committee 
of Experts on the Application of Conventions and Recommendations 
and the Conference Committee on the Application of Standards. In their 
periodic reports on the application of the Discrimination (Employment and 
Occupation) Convention, 1958 (No. 111), States are required to specify 
the action they have taken to eliminate discrimination and the results 
achieved. Trade unions and employers’ organizations have the right to 
submit observations on the Convention’s application to the supervisory 
bodies. In their comments and conclusions, the supervisory bodies monitor 
the application of the Convention in law and in practice. The Committee 
of Experts frequently provides comments on the enjoyment of equality of 
opportunity and the treatment of minorities.

Reports concerning Convention No. 111 are due every two years. The 
Committee meets once a year in November–December. Its report is 
published each year in March and discussed by the Committee on the 
Application of Standards during the annual session of the International 
Labour Conference in June.19

19  The comments and conclusions of the supervisory bodies are available from the International Labour 
Standards website of the International Labour Organization: www.ilo.org/public/english/standards/
norm (accessed 24 August 2010).
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The follow-up to the 1998 Declaration on Fundamental Principles and Rights 
at Work provides for the submission of annual reports by ILO members, as 
well as the publication, by the Director-General, of a yearly global report 
on the fundamental principles and rights covered by the Declaration. The 
2003 and 2007 global reports focused on eliminating discrimination at 
work, both considered minority issues.20

E. UNESCO mechanisms

The Committee on Conventions and Recommendations of the Executive 
Board examines confidential (group and individual) complaints regarding 
alleged human rights violations within the fields of competence of UNESCO 
(education, science, culture and information, especially relating to articles 
18, 19, 20, 26 and 27 of the Universal Declaration of Human Rights) that 
occurred within the territories of UNESCO member States. The Committee 
is composed of 29 members and meets twice a year. It tries to resolve 
the reported problems in a spirit of cooperation, dialogue and mutual 
understanding rather than acting as a tribunal.

In urgent cases, the Director-General may personally make humanitarian 
representations on behalf of alleged victims of human rights violations in 
UNESCO fields of competence.

20  The global reports and further information on the Declaration follow-up are available from www.ilo.
org/declaration.
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